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Mr. McCarran, from the Committee on the Judiciary, submitted the 
following 


REPORT 


{To accompany 8, 2545] 


The Committee on the Judiciary, to which was referred the bill 
(S. 2545) to amend section 1823 (a) of title 28, United States Code, 
to permit the advance or payment of expenses of travel and subsistence 
to Federal officers or employees by one agency and reimbursement 
by another agency, having considered the same, reports favorably 
thereon with an amendment and recommends that the bill, as 
amended, do pass. 

AMENDMENT 


On page 1, line 7, beginning with the word ‘‘in’’, strike all down to 
and including the word ‘“‘witness’”’ on line 8 and insert in lieu thereof 
the following “‘, summoned as a witness on behalf of the United 
States,’’. 

PURPOSE 


The purpose of the proposed legislation, as amended, is to permit 
the advance of travel and subsistence expenses to F ederal officers or 
employees by one agency and reimbursement by another agency when 
those persons are summoned as witnesses on behalf of the United 
States. 

STATEMENT 


On May 18, 1951, the Comptroller General ruled that the practice 
of military agencies advancing funds for travel and subsistence ex- 
penses to military personnel who were desired as witnesses in cases 
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where the Government had an interest and where the Department of 
Justice was ultimately responsible for such expenses, was improper, 
even though such practice was adopted with the understanding that 
the Department of Justice would make reimbursement for such ex- 
penses to the agency making the advance. This decision was based 
primarily on the requirement of section 3678, Revised Statutes, that 
all sums appropriated for the various branches of the Government be 
applied solely to the objects for which they are respectively made 
and for no other object. The practice was also considered inconsistent 
with sections 604 and 1210 of the General Appropriation Act of 1951, 
64 Stat. 752, 765, providing that no part of any appropriation for 
pay and allowances of military personnel contained therein shall be 
transferred or used for any other purpose, and that no funds made 
available by that act or any other act shall be withdrawn from one 
appropriation account for credit to another, or to a working fund, 
except as authorized by law. 

This view was adhered to in a later decision by the Comptroller 
General dated August 2, 1951. However, the Comptroller General, 
recognizing the difficulty which this decision might cause in securing 
personnel of various departments as witnesses in proceedings in which 
the Government was interested, recommended that the matter be 
submitted to Congress for its sanction. Acting pursuant to this 
recommendation, the Department of Justice transmitted a draft of a 
proposed amendment to section 1823 (a) of title 28, United States 
Code, to the chairman of the Committee on the Judiciary of the 
United States Senate, who, in turn, introduced it as requested. 

The Attorney General urges adoption of this legislation. He states 
that it is often necessary to use personnel of the various agencies as 
witnesses in litigation which, although not affecting the operations 
or activities of their respective offices, affects the interest of the 
United States. If these witnesses are unable to finance trips to places 
distant from their duty stations, and if they are denied advances by 
the agencies for which they work, the Government is unable to avail 
itself of the benefit of their appearance. As an example, the Attorney 
General cites the cases arising under the Federal Tort Claims Act. 

The committee agrees with the Comptroller General that the prac- 
tice of advancing the expenses of employees by one agency and reim- 
bursement of the agency by another ought not to be continued without 
legislative approval. However, the committee does not wish to 
prejudice the interest of the United States in court proceedings and, 
as a consequence, it recommends the adoption of this amendment to 
section 1823 (a) of title 28, United States Code. The committee, 
however, has amended this legislation to remove any possibility that 
the statute might be construed as authorizing the advance of expenses 
to persons attending court as witnesses in any capacity other than on 
behalf of the United States. 

Appended to this report are the letter of transmittal of the Attorney 
General and the report of the Comptroller General submitted in 
connection with this legislation. 
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Orrick or ATTORNEY GENERAL, 
Washington, D. C., January 24, 1952. 
Hon. Par McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


My Dear Senator: The Department of Justice recommends the amendment 
of section 1823 (a) of title 28, United States Code, to permit the advance or pay- 
ment of expenses of travel and subsistence to Federal officers or employees by one 
agency and reimbursement by another agency. 

It is often necessary to use personnel of the various agencies and departments 
of Government as witnesses in litigation which, although not affecting the opera- 
tions or activities of their respective offices, affects the interests of the United 
States. For example, in the trial of a considerable number of cases brought 
under the Federal Tort Claims Act it is essential that the Department of Justice 
obtain the attendance and testimony of persons in the Department of Defense. 
Many of these witnesses are unable to finance trips to places distant from their 
duty stations, and in the absence of advances by their agencies, they are unable 
to appear forthe Government. 

In a recent decision, dated May 18, 1951 (B—97772), the Comptroller General 
ruled that agency advances of travel expenses and allowances to personnel attending 
court as Government witnesses in cases not affecting the activities of the agency 
are improper. Despite the ruling, however, the Comptroller General has recog- 
nized the difficulty of the situation confronting the Department of Justice and has 
suggested that ‘the matter * * * be submitted to the Congress for its 
sanction * * *,” 

Accordingly, there is attached a draft proposal to amend section 1823 (a) so as 
specifically to authorize the advances of such funds and the subsequent reimburse- 
ment of the advancing agencies, 

The Director of the Bureau of the Budget has advised that there is no objection 
to the submission of this recommendation. 

Sincerely, 


Attorney General. 





CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, February 27, 1952. 
Hon, Pat McCarRAn, 
Chairman, Committee on the Judiciary, 
United States Senate, 


My Dear Mr. CuHarrMan: Reference is made to your letter of February 12, 
1952, acknowledged informally on February 15, enclosing copies of a bill, S. 2545, 
EKighty-second Congress, second session, to amend section 1823 (a) of title 28, 
United States Code, to permit the advance or payment of expenses of travel and 
subsistence to Federal officers or employees by one agency and reimbursement 
by another agency, and requesting a report of this Office in triplicate with reference 
to such proposed legislation. 

Section 1823 (a) of title 28, United States Code, as amended by the act of 
October 5, 1949, 63 Stat. 704, provides as follows: 

“Any officer or employee of the United States or any agency thereof, summoned 
as a witness on behalf of the United States, shall be paid his necessary expenses 
incident to travel by common carrier, and if travel is made by privately owned 
automobile mileage at a rate not to exceed 7 cents per mile, together with a per 
diem allowance not to exceed $9 in lieu of subsistence under regulations prescribed 
by the Attorney General. Such expenses for appearing as a witness in any case 
involving the activity in connection with which such person is employed shall be 
payable from the appropriation otherwise available for travel expenses of such 
officer or employee under proper certification by a certifying officer of the depart- 
ment or agency concerned.” 

Under the provisions of the proposed bill the said section 1823 (a), as quoted 
above, would be amended by the addition thereto of a sentence reading as follows: 

“In any case which does not involve its activity, any department or agency 
may advance or pay the travel expenses and per diem allowance of its officer or 
employee in attending court as a witness and later obtain reimbursement from 
the department or agency properly chargeable with such witness’ travel expenses.”’ 

In a decision of this Office dated May 18, 1951, B—97772, there was considered 
a proposal to reimburse an Army officer from Department of the Armv funds for 
expenses borne by him incident to travel performed as a witness for the Govern- 
ment during the fiscal year 1951, and it was held that the practice of military 
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agencies advancing funds for travel and subsistence expenses to military personnel 
who were desired as witnesses in cases where the Government had an interest and 
where the Department of Justice was ultimately responsible for such expenses, 
was improper, even though such practice was adopted with the understanding 
that the Department of Justice would make tein buteeimbtit for such expenses 
to the agency making the advance. That conclusion was réached on the basis 
that such practice resulted in an unauthorized charge against appropriated funds 
in contravention of the requirements of section 3678, Revised Statutes, which 
provides that all sums appropriated for the various branches of the Government 
shall be applied solely to the objects for which they are respectively made and 
for no others. Also it was considered that such practice was inconsistent with 
sections 604 and 1210 of the General Appropriation Act of 1951, 64 Stat. 752, 
765, providing that ao part of atiy appropriation for pay and allowances of military 
personnel contained therein li be transferred or used for any other purpose, 
and that no funds made available by that act or any other act shall be with- 
drawn from one appropriation account for credit to another, or to a working fund, 
except as authorized by law. In decision dated August 2, 1951, B~-104135, 
that view was adhered to, and the Attorney General was advised that while the 
difficulty confronting the Department of Justice in providing transportation and 
subsistence to military personnel, who might otherwise be Seancialiy unable to 
perform the necessary travel to appear at court, and the desirability of continuing 
the above, indicated practice involving an advance of funds by the military agen- 
cies for travel of witnesses, subject to reimbursement by subsequent transfer of 
funds from the Department of Justice, were recognized, an indefinite continuation 
of such practice could be authorized only by appropriate legislation ard, conse- 
quently, that the matter should be submitted immediately to the Congress for its 
sanction of the practice unless other procedures could be worked out. 

‘The proposed legislation, if enacted, would authorize a continuance of the 
practice objected to in the cited decisions of May 18 and August 2, 1951, and would 
authorize an extension of that practice to other agencies of the Government. As 
was stated in a report of January 7, 1952, by this Office to the Director, Bureau 
of the Budget, concerning proposed legislation to the same effect as S. 2545, 
those decisions were based, of course, oa existing law, their soundness has not been 
questioned, and it is not considered that any other conclusion would have been 
proper. Nevertheless, the existing law apparently presents serious problems in 
connection with litigation affecting the United States which the proposed legisla- 
tion would remedy. Under the circumstances, and since what is desired to be 
accomplished does not appear to be malum in se, this Office perceives no objection 
to favorable consideration of the proposed legislation. 

Sincerely yours, 
Linpsay C. WARREN 
Comptroller General of the United States. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of Rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as re- 
ported, are shown as follows {existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 
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Sec. 1823. United States officers and employees. (a) Any officer or employee 
of the United States or any agency thereof, summoned as a witness on behalf of 
the United States, shall be paid his necessary expenses incident to travel by com- 
mon carrier, and if travel is made by privately owned automobile mileage atfa 
rate not to exceed 7 cents per mile, together with a per diem allowance not to 
exceed $9 in lieu of subsistence under regulations prescribed by the Attorney Gen- 
eral. Such expenses for appearing as a witness in any case involving the activity 
in connection with which such person is employed shall be payable from the appro- 
priation otherwise available for travel expenses of such officer or employee under 
proper certification by a certifying officer of the department or agency concerned. 
In any case which does not involve rts activity, any department or agency may advance 
or pay the travel expenses and per diem allowance of its officer or employee, summoned 
as a witness on behalf of the United States, and later obtain reimbursement from the 
department or agency properly chargeable with such witness’ travel expenses. 
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